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The Panel

 MODERATOR

Corinne McCann Trainor– Fox Rothschild LLP 

 PRESENTERS:

Guillermo Artiles – McCarter & English LLP

 Jemi Goulian Lucey – Greenbaum, Rowe, Smith & 
Davis LLP

Raymond Brown – Scarinci Hollenbeck, LLC

Kabili Tayari – Director of Economic & Industrial 
Development, Jersey City

Peter Kelly – Fox Rothschild LLP

Travis Nelson – Holland & Knight LLP
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Today’s Agenda

 Introduction of Panelists

 Introductory Remarks

Recent History and Current State of the Union

Employer Concerns

Criminal Concerns

Local Concerns

Corporate & Financing Concerns

Banking Concerns

New Jersey’s Future

Questions and Discussion
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Introductory Remarks
Corinne McCann Trainor

4



The Current State of the Union
Guillermo Artiles

McCarter & English LLP
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The Ever-Evolving Cannabis Legislation 

Landscape
 Cannabis Legislation 

 Federal Law, DOJ and EEOC Positions

 Controlled Substances Act (CSA) –

 Schedule I drug that is illegal (at the federal level) to grow, distribute, use, 

prescribe, or possess

 January 4, 2018 AG Sessions Memo re: Prosecution

 Will this position change?

 EEOC Position

 The ADA specifically permits employers to prohibit the use of alcohol or the illegal use of 

drugs in the workplace. Consequently, an employee who violates such policies, even if the 

conduct stems from alcoholism or drug addiction, may face the same discipline as any 

other employee. The ADA also permits employers to require that employees not be under 

the influence of alcohol or the illegal use of drugs in the workplace. 6



The Ever-Evolving Cannabis Legislation 

Landscape
 Cannabis Legislation 

 Federal Law, DOJ and EEOC Positions (cont’d)

 Americans with Disabilities Act (ADA) 

 The ADA requires employers to make reasonable accommodations for 

qualified workers with disabilities. The ADA does not protect illegal drug 

use, though it does afford some protections for recovering addicts. 

 Given Schedule 1 status, it is an illegal drug under federal law, with no 

exceptions for medicinal use, so its use is not protected under the ADA.

 Federal courts have ruled that the ADA does not require a medical 

marijuana accommodation. 

 James v. City of Costa Mesa, 700 F. 3d 394 (9th Cir. 2012)
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The Ever-Evolving Cannabis Legislation 

Landscape 
 Cannabis Legislation 

 State Law and Office of Attorney General Position on Prosecution

 Compassionate Use of Medical Marijuana Act (“CUMMA”)

 “protect from arrest, property forfeiture, and criminal and other penalties, 

those patients who use marijuana to alleviate suffering from debilitating 

medical conditions….”

 Does not officially require employers to accommodate the use of medical 

marijuana, but….

 Proposed Amendments to CUMMA

 New Jersey Attorney General’s August 29, 2018 Memorandum

 Status of Adult Recreational Use Program

 S2703 "New Jersey Cannabis Regulatory and Expungement Aid Modernization Act“ would legalize 

personal use cannabis for adults; create a Cannabis Regulatory Commission to regulate personal use and 

medical cannabis; provide expungement relief for certain past marijuana offenses. 
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Employment Concerns
Jemi Goulian Lucey

Greenbaum, Rowe, Smith & Davis LLP
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Employment Law
 Case law – The Evolution of the “Wild” Case

 Wild v. Carriage Funeral Holdings, Inc., (D.N.J. Sep. 13, 2017)

 The District Court did not substantively reach the Motion to Amend to 

add a NJALD Failure to Accommodate claim, leaving it to the Superior 

Court to decide….

 Wild v. Carriage Services 

(N.J. Super. Ct., Bergen Cty. Feb. 2, 2018). 

 CUMMA does not contain employment related protections for licensed 

users of medical marijuana – Employer may lawfully terminate an 

employee for failed drug test even if based on prescription use of 

medical marijuana since marijuana is still illegal under federal law –

Under CUMMA, no accommodations are required to be made for 

medical marijuana usage in the workplace – But Court did not address 

what “in the workplace” means
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Employment Law
 Wild v. Carriage Funeral Holdings, Inc., No. A-3072-17T3, 2019 

N.J. Super. LEXIS 37, at *1-2 (App. Div. Mar. 27, 2019)

 Plaintiff claims defendants' unlawful discrimination arose from his use of 

medical marijuana, permitted by [CUMMA], as part of his cancer 

treatment. Critical to the issues presented, the Legislature's declaration 

that an authorized medical-marijuana user may not be criminally 

prosecuted included a declaration that "nothing" in [CUMMA] "require[s]" an 

employer to accommodate a medical marijuana user, N.J.S.A.24:6I-14. 

Based on that provision, defendants argued — and the motion judge held —

that plaintiff's LAD action could not go forward. We disagree and hold that 

because the Compassionate Use Act declared it should not be construed to 

"require" an accommodation does not mean such a requirement might not 

be imposed by other legislation. N.J.S.A. 24:6I-14. 
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Employment Law
 Wild v. Carriage Funeral Holdings, Inc., No. A-3072-17T3, 

2019 N.J. Super. LEXIS 37, at *1-2 (App. Div. Mar. 27, 
2019)

(Cont.)

 In short, like the first law of thermodynamics, that provision —
beyond its own limited criminal and regulatory context —
neither creates nor destroys rights and obligations. So, we 
reject the essential holding that brings this matter here and 
conclude that the Compassionate Use Act's refusal to require an 
employment accommodation for a user does not mean that the 
Compassionate Use Act has immunized employers from 
obligations already imposed elsewhere. It would be ironic 
indeed if the Compassionate Use Act limited the Law Against 
Discrimination to permit an employer's termination of a cancer 
patient's employment by discriminating without compassion. 
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Employment Law
Other Case Law 

 Callaghan v. Darlington Fabrics 
(R.I. Superior Court, May 2017)

Employers cannot refuse to hire a medical marijuana 
cardholder, even if the individual admittedly would 
not pass the employer’s pre-employment drug test 
required of all applicants, a Rhode Island state court 
has held under the state medical marijuana law. 

 Barbuto v. Advantage Sales & Marketing
(Supreme Judicial Court of Massachusetts, July 2017)

Massachusetts’s Highest Court Ruled that employee 
fired for medical marijuana use can hold employer 
liable for discrimination. 
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Employment Law
 Barrett v. Robert Half Corp.

(D.N.J. Feb. 2017)

Court held in favor of an employer being sued 

after terminating an employee for a failed drug 

test. The employee asserted failure to 

accommodate and disability discrimination 

claims under the NJLAD. The Barrett Court 

dismissed the plaintiff’s complaint after 

concluding that the plaintiff never requested an 

accommodation. 
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Employment Law
 Cotto v. Ardagh Glass Packing, Inc. (D.N.J. Aug. 10, 2018)

 Cotto sued former company over Cotto’s refusal to take a mandatory drug 
test that was part of company policy. Initially, Cotto had been asked to 
take the drug test because he “hit his head on a forklift.” Cotto informed 
the company he wouldn’t be able to pass the test because he uses doctor-
prescribed medical marijuana to alleviate neck and back pain from a 
previous injury.

 Employer refused to waive the drug test and told Cotto he couldn’t 
continue to work for the company until he had a drug test that was 
negative for marijuana and he wound up on indefinite suspension. In 
response, Cotto filed a lawsuit claiming Employer’s refusal was a violation 
of NJLAD and CUMMA, which required the company to provide an 
accommodation that excused him from the mandatory drug test.

 The Court disagreed. In his ruling, Judge Kugler found that 
CUMMA does not require the Employer to waive the drug testing 
requirements, and found that Cotto failed to show that he could 
perform the “essential functions” of the job he seeks to 
perform. 
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Employment Law
 Noffsinger v. SSC Niantic Operating Co., LLC 

(D. Conn Sept. 5, 2018)  

Federal Contractor as Employer
 Plaintiff sued under Conn’s Palliative Use of Marijuana Act (PUMA):

 “Unless required by federal law or required to obtain 

funding…No employer may refuse to hire a person or may 

discharge, penalize or threaten an employee solely on the basis 

of such person’s or employee’s status as a qualifying patient.”  

 Federal government contractor issue:

 The employer argued that since it was a government contractor 

it was required to comply with the federal Drug-Free Workplace 

Act (DFWA) which, it argued, makes it unlawful for an employer 

to allow employees to use illegal drugs. The Court disagreed, 

holding that DFWA neither requires drug testing nor regulates an 

employee’s off-duty cannabis use, “much less an employee who 

uses medical marijuana outside the workplace in accordance 

with a program approved by state law.” 16



Employment Law
 Whitmire v. Wal-Mart Stores Inc., (D. Ariz. Feb. 7, 2019)

 The court found that Walmart could not fire an employee for being impaired at 

work merely because marijuana metabolites were found in her urine. 

 The affected employee was a medical marijuana cardholder for approximately 

five years who claimed to only smoke before bed and never at or before work. 

 The court found that Arizona’s Medical Marijuana Act prevented adverse 

employment action based solely on the presence of marijuana in a lawful 

user’s system. 

 Instead, the employer would need to demonstrate through expert testimony 

that the employee was impaired at work - a much higher burden.
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Employment Law

Thoughts on Best Practices

 Need for clear policy.

 Is drug testing still a best practice?

 No requirement that employers allow      

employees to be under the influence on the 

job. 

Even without “Adverse Employment” 

amendment, employers must still be 

careful...
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Federal Law Enforcement
Corinne McCann Trainor
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JUSTICE NEWS 

Department of Justice 

Office of Public Affairs 

FOR IMMEDIATE RELEASE Thursday, January 4, 2018 

Justice Department Issues Memo on Marijuana Enforcement 

The Department of Justice today issued a memo on federal marijuana enforcement policy announcing a return to the 

rule of law and the rescission of previous guidance documents. Since the passage of the Controlled Substances Act 

(CSA) in 197 0, Congress has generally prohibited the cultivation, distribution, and possession of marijuana. 

In the memorandum, Attorney General Jeff Sessions directs all U.S. Attorneys to enforce the laws enacted by 

Congress and to follow well-established principles when pursuing prosecutions related to marijuana activities. This 

return to the rule of law is also a return of trust and local control to federal prosecutors who know where and how to 

deploy Justice Department resources most effectively to reduce violent crime, stem the tide of the drug crisis, and 

dismantle criminal gangs. 

"It is the mission of the Department of Justice to enforce the laws of the United States, and the previous issuance 

of guidance undermines the rule of law and the ability of our local, state, tribal, and federal law enforcement 

partners to carry out this mission," said Attorney General Jeff Sessions. "Therefore, today's memo on federal 

marijuana enforcement simply directs all U.S. Attorneys to use previously established prosecutorial principles that 

provide them all the necessary tools to disrupt criminal organizations, tackle the growing drug crisis, and thwart 

violent crime across our country." 



Criminal & Social Justice Concerns
Raymond Brown

Scarinci Hollenbeck, LLC
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Local Concerns
Kabili Tayari

Director of Economic & Industrial Development, Jersey City
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Corporate/Financing Concerns
Peter Kelly
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Banking Concerns
Travis P. Nelson

Holland & Knight, LLP
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Changing Views on Marijuana

- Cheech and Chong’s “Up in Smoke” (1978).



Changing Views on Marijuana

“Leading medical researchers are coming to 

the conclusion that marijuana . . . is probably 

the most dangerous drug in the United States 

and we haven’t begun to find out all of the ill-

effects, but they are permanent ill-effects.” 

– Presidential Candidate Ronald Reagan 

(1980).



Changing Views on Marijuana
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State-by-State:  The Legalization Landscape



DOJ Guidance – What does it mean for banking?

 Department of Justice – Cole Memorandum

 Compliance with state licensure/regulatory regimes.

 Enforcement Priorities:

 Prevent distribution to minors.

 Keep proceeds of sales out of the hands of gangs and cartels.

 Stopping marijuana from crossing state lines.

 Not letting marijuana be used as a cover for other illegal activities.

 Preventing violence and the use of firearms in cultivation and distribution 

of marijuana.

 Preventing drugged driving and other adverse health consequences.

 Not allowing marijuana to be grown on public lands.

 Preventing possession or use on public property.

 AG Sessions rescinds – Jan. 2018.

 Practical consequences of rescission.



Current Federal and State Regulatory Policies 

 Financial Crimes Enforcement Network (FinCEN) Marijuana Guidance (2014)

 Developed “in light of recent state initiatives to legalize certain marijuana-

related activity.”

 So banks “can provide services to marijuana-related businesses consistent with 

their BSA obligations.”

 Overview of Suspicious Activity Reports (SARS)

General rules

 Special rules for marijuana activity.  

 “Marijuana Limited” SAR filings

When should these be filed?

 “Marijuana Priority” SAR filings

When should these be filed?



What do the banking regulators think?

 “Probably the best advice we could give is that if you are a bank and you have marijuana-

related businesses as customers, you should follow that FinCEN guidance, because I think 

that would help to protect you.” - OCC Deputy Chief Counsel during a panel presentation 

(2014).

 The gap between federal and state laws “puts federally chartered banks in a very difficult 

situation….  It would be great if that could be clarified….  Our mandate has nothing to do 

with marijuana, so we just would love to see it clarified.” – Jerome Powell, FRB Chairman 

(2018).

 Regarding the FinCEN policy: “We are reviewing it, but the intent is not to take it down 

without a replacement that can deal with the current situation . . . .  We want to make sure 

that we can collect our necessary taxes and other things.” - Treasury Secretary Steven 

Mnuchin, Testimony Before the House Financial Services Committee (Feb. 6, 2018).

 The NYSDFS “encourages New York State chartered banks and credit unions to consider 

establishing banking relationships with medical marijuana-related businesses that are 

operating in New York in full compliance with all applicable New York State law and 

regulations of [the NY Dept. of Health].” – July 3, 2018.

 Massachusetts Division of Banks 2018 guidance.



How can banks and the cannabis industry work 

together?

 Possible range of products and services.

 What may banks offer?

 Evaluate the bank’s risk.

 Reputational risk.

 Civil forfeiture risk.

 Conducting appropriate customer due diligence.

 What risks remain?



New Jersey’s Future
Corinne McCann Trainor
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Questions and 

Discussion
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